
BREACHOFCONTRACT

Breachofcontractmeansabreakingoftheobligation,whichacontractimposes.Whenaparty

havingadutytoperform acontractfailstodothat,ordoesanactwherebytheperformanceof

thecontractbyhim becomesimpossible,orherefusestoperform thecontract,thereissaidto

beabreachofcontractonhispart.Onthebreachofcontractbyoneparty,theotherpartyis

dischargedfrom hisobligationtoperform hispartoftheobligation,andhealsogetsarightto

suethepartymakingthebreachofcontractfordamagesforthelossoccasionedtohim dueto

thebreachofcontract.

Itoccurswhenapartytothecontractwithoutlawfulexcusedoesnotfulfillhiscontractual

obligationorbyhisownactmakesitimpossiblethatheshouldperform hisobligationunderit.It

confersarightofactionfordamagesontheinjuredparty.

Breachofcontractmaybe:

1)Actualbreachofcontract,or

2)Anticipatoryorconstructivebreachofcontract.

(1)ActualBreachofContract:Actual,i.e.nonperformanceofthecontractontheduedateof

performance.

Forexample:AistosupplycertaingoodstoBon1stJanuary.On1stJanuary,Adoesn'tsupply

thegoods.Hehasmadeactualbreachofcontract.

Itmaytakeplace:(i)Atthetimewhentheperformanceisdue:breachofcontractoccurs

,whenatthetimewhentheperformanceisdueonepartyfailsorrefusestoperform his

obligationunderthecontract.

(ii)Duringtheperformanceofthecontract:Actualbreachofcontractalsooccurwhen

duringtheperformanceofthecontract,onepartyfailsorrefusestoperform hisobligationunder

thecontract.Thisrefusaltoperform maybeby:

a)Expressrepudiation(bywordoract):Wheretherehasbeensomeperformanceofthe

contractandonepartybyhiswordoractrefusedtocontinuetoperform hisobligationinsome

essentialrespect,theotherpartycantreatthecontractasnolongerbindingonhim andsuefor

breachofcontract.

Example:Ccontractedwitharailwaycompanytosupplyit3,000tonsofrailwaychairsata

certainpricetobedeliveredininstallments.After1,787tonshadbeensupplied,therailway

companyaskedCtodelivernomore.HeldCcouldbringanactionforbreachofcontract.

b)Impliedrepudiation(Impossibilitycreatedbytheactofapartytothecontract):Ifa

party,duringtheperformancemakesbyhisownactthecompleteperformanceofthecontract



impossibletheeffectisasifhehasbreachedthecontract,andtheotherpartyisdischarged

from thefurtherperformanceofthecontract.

(2)Anticipatorybreachofcontract:Anticipatoryi.e.,beforethedateofperformancehas

come.

Forexample:IfAinformsBon1stDecemberthathewillnotperform thecontracton1st

Januarynext,Ahasmadeanticipatorybreachofcontract.

Itmeanstherepudiationofacontractbyonepartytoitbeforetheduedateofitsperformance

hasarrived.Itoccurswhenapartytoanexecutorycontractdeclareshisintentionofnot

performingthecontractbeforetheperformanceisdue.

Section39,whichcontainslawrelatingtoanticipatorybreachofcontract,readsasunder:

"Whenapartytoacontracthasrefusedtoperform,ordisabledhimselffrom performing,his

promiseinitsentirety,thepromiseemayputanendtothecontractunlesshehassignified,by

wordsorconduct,hisacquiescenceinitscontinuance."

Hemaydoso:

i)Byexpesslyrenouncinghisobligationunderthecontract.

Example:AundertakestosupplycertaingoodstoBon1stJanuary.Beforethisdate,he

informsBthatheisnotgoingtosupplythegoods.Thisisanticipatorybreachofcontractby

expressrepudiation.

ii)Bydoingsomeactsothattheperformanceofhispromisebecomesimpossible.

Example:ApromisedtoassigntoB,withinsevenyearsfrom thedateofhispromise,allhis

interestinaleaseforthesum ofRs1500.Befiretheendofsevenyearsheassignedhisinterest

toanotherperson.Held,thiswasanticipatorybreachofcontractbyimpliedrepudiation.

Thepositionisfurtherexplainedbyillustrationtosec39,whichisasunder:-

A,asinger,entersintoacontractwithB,themanagerofatheatretosingathistheatretwo

nightsineveryweekduringthenexttwomonths,andBengagestopayher100rupeesforeach

night'sperformance.Onthesixthnight,Awilfullyabsentsherselffrom thetheatre.Bisatliberty

toputanendtothecontract.

Effectofanticipatorybreachofcontract:

Whenthepromisorhadmadeanticipatorybreachofcontract,

"Thepromiseemayputanendtothecontract,unlesshehassignifiedbywordsorconducthis

acquiescenceinitscontinuance.Itmeansthatontheanticipatorybreachofcontractbyone



party,theotherpartyhastwoalternativesopentohim,viz..

(i)Hemayrescindthecontractimmediately,ie,hemaytreatthecontractatanend,andmay

bringanactionforthebreachofcontractwithoutwaitingfortheappointeddateofthe

performanceofthecontract.

(ii)Hemaynotputanendtothecontractbuttreatitasstillsubsistingandaliveandwaitforthe

performanceofthecontractonappointeddate.

Boththepointsareelaboratedhereunder:

1)Electiontorescindthecontract:

Onanticipatorybreachofcontractbythepromissor,thepromiseehasarighttotreatthe

contractasanend,eventhoughtheduedateofperformancehasnotyetarrived.

InFrostVsKnight(1872)L.R.7Ex111:

Thedefendantpromisedtomarrytheplaintiffonhis(defendants)father'sdeath.While

defendantsfatherwasstillalive,hebrokeofftheengagement.Theplaintiffdidnotwaittillthe

defendantsfather'sdeathandsheimmediatelysuedhim forthebreachofcontract.Shewas

successfulinheraction.

(ii)Electiontokeepthecontractalive:

Anticipatorybreachofcontractbyonepartydoesnotautomaticallyputanendtocontract.Ithas

alreadybeennotedabovethatontheanticipatorybreachbyonepartytheotherpartycan

exercisetheoptioneithertotreatthecontractatanend,ortotreatitasstillaliveandsubsisting

untilltheduedateofperformancecomesaspointedoutbythesupremecourt.

"Breachofcontractbyonepartydoesnotautomaticallyterminatetheobligationunderthe

contract,theinjuredpartyhastheoptioneithertotreatthecontractasstillinexistence,orto

regardhimselfasdischarged.Ifheacceptsthedischargeofthecontractbytheotherparty,the

contractisatanend.Ifhedoesnotacceptthedischarge,hemayinsistonperformance."

Illustration:A,asinger,entersintoacontractwithB,themanagerofatheatre,tosingathis

theatretwonightsineveryweekduringthenexttwomonths,andBengagestopayheratthe

rateof100Rsforeachnight.Onthesixthnightawilfullyabsentsherself.WiththeassentifB,A

singsintheseventhnight.Bhassignifiedhisacquiescenceinthecontinuanceofthe

contract,andcannotnowputanendtoit,butisentitledtocompensationforthedamage

sustainedbyhim throughsA'sfailuretosingonthesixthnight
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